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Thank you to those who attended the webinar on Thursday 21st October 2021. For those of you who didn't
attend please take some time to watch the recording that has been sent to you. Below are the questions that
were asked throughout the webinar and as promised, we have answered them for you. If you have any further
questions please email advice@avensure.com (put follow-up question from the Webinar’ in the subject title).

1. For a change of ownership, although not TUPE, the new owner is not allowed to
change terms & conditions just because anything other businesses they have work
with different employment contracts?

This appears to be a share acquisition, in which case there is no change of company. So, the contract terms
and conditions remain the same, as does the employee handbook.

In this instance, there would need to be a strong business case to make changes to the terms and conditions-
as it always the case.

3. Can you explain how company handbooks fall into the TUPE transfer - for instance
the transferee's handbook differs from the transferors handbook.

Handbooks can often form part of the contract of employment. If that is the case because the contract terms
are protected under TUPE, the handbook terms will transfer.

4. When you transfer can the employee
contract change?

The regulations are worded in a way so as to almost forbid
the employee from accepting less favourable terms.

Mutually agreed beneficial/enhanced changes will not
likely cause issue.

This is a purchase of shares (a share acquisition), so the company stays the same.

Prior to the share purchase, the employees are employed by Airport to Hotel and after the share purchase,
they will still be employed by Airport to Hotel.

2. Please will you explain the Airport to Hotel coaches e.g., again. i.e., what is difference
between change of owner and acquisition?
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5. If you are one year in after TUPE and the employee wishes to change their terms
based on that they could be entitled to a higher rate of pay / company benefits, can
these contract changes be made?

There is something of a myth regarding being able to change contracts a year after a TUPE- that is not the

case, time limits don’t apply. It doesn’t matter when the change takes place, if the changes are beneficial

then the changes can be made.

Beware of detrimental changes even with mutual agreement. For example, if there is a mixture of

beneficial changes and detrimental changes to a contract post-TUPE e.g., a pay rise being awarded but a

reduction in contractual annual leave entitlement- the employee could agree to it but this won’t prevent

there being a dispute later down the line.

If they seek advice later down the line, it may be deemed that due to the wording of the regulations

preventing less favourable terms being accepted, that they were not able at the time to accept those less

favourable terms. This could result in a claim against the employer.

6. Regarding insourcing, I have a cleaning company If a contract is lost and the
client states that they are going to do the cleaning themselves - does TUPE apply
via the insourcing rule?

Yes, on the face of it. If you have a contract to provide a service to a third party client and there is an
organised grouping of staff working on that service, this will likely amount to a service provision change
under TUPE.

It will depend on how the service will be carried out when it goes back in-house, so it can’t be guaranteed.
We would need to look at this on a case by case basis.

7. What about staff on bonus or performance pay?

If bonuses and performance related pay is contractual then it will be a TUPE protected term.

Remember- whether something is contractual or not is not limited to what is written in the contract but
also custom and practice, along with the handbook.

Often bonus policies will state whether they are contractual or not.

8. What if the new employer does not have for instance a healthcare provision but it
was in the old employer’s contract, would the new employer have to provide this
benefit?
Yes. You may not be able to provide the same policy, especially if this is a smaller company taking on staff
from a larger company but if it is a contractual benefit, you will need to provide the same benefit or
something broadly similar.


